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Abstract
Indonesian liability is included as the Government’s responsibility, namely as a compulsory compliance 
obligation of the state or government officials or other who carry out government’s functions as a result of an 
objection, a law, a judicial review, which is submitted by a person, the community, an entity civil law either 
through court settlement or out of court. The purpose of this study was to compare the responsibilities between 
Indonesia Government with Netherlands. The study used juridical-normative with a comparative approach 
based on the statute approach as the object of discussion. This case as a form of Governments’ responsibility 
both in civil and administrative cases. While accountability of the Government in Netherlands (civil law 
system) are known with several teachings regarding civil liability, namely: Accountability based on mistakes 
(schuldaansprakelijkheid), liability based on an error with an inverse proof load (schuldaansprakelijkheid 
met omkering van de bewijslast), and liability based on risk (risicoaansprakelijkheid). In the Dutch legal 
system, the equivalent of strict liability is risk-aansprakelijkheid. Responsibility based on risk is a form 
of responsibility that is not based on the elements of error for the following activities: hazardous material 
management; waste management installation; and drilling mining activities. The Defendant is free from 
responsibility based on risk, if: loss arises as a result of war; losses due to extraordinary natural events; 
losses due to obeying authority orders; losses due to victim’s actions; losses due to third party actions.
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Introduction
Government as implementing the legislation 

certainly has the main task and function for ensuring 
the creation of public welfare based on the established 
rules and assignment of bestuurzorg or tasks in the 
form of public services. State government based on 
the constitution is a reflection of the rule of law. The 
concept of a prosperous and society are a concept that 
includes responsive justice values, which support the 
objective of the rule of law. The government as the 
organizer is also demanded to be more flexible towards 
the problems that occur in the community so that the 
result of legal products do not harm and guarantee 
fairness. Furthermore, regarding the state’s liability in 
the air navigation implementation, the state’s liability 
could be divided into two, namely liability under the 

administrative law and liability under the international 
law2.3 . That article said: “Delegation is the delegation 
of authority from a higher Government Agency and/
or Government Officer to a lower Government Agency 
and/or Government Officer with responsibilities and 
accountability is fully transferred to the recipient of 
the delegation”. Even though UUAP distinguishes into 
two, it does not try to determine the definition of the 
two. Responsibility is paired with another responsibility 
while the equivalent responsibility is a liability. It turns 
out, that there are also those who equate the notion of 
accountability with accountability which implies the 
understanding: willingness to sue the responsibilities 
that have been given to those who accept and are willing 
to carry out certain tasks. Understanding Accountable 
means the same as responsible, answerable. Furthermore, 
the meaning of word accountable, according to the 
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Contemporary English-Indonesian Dictionary, is 
responsible. As in writings relating to the contractual 
relationship between the nurse and her client, many 
contain a charge of accountability that is equated with 
accountability. Based on the description above, the 
researcher will discuss the Liability of the Government 
in Indonesia and compare it with the Liability of the 
Government in Netherlands4,5.

Material and Method
Type of research used in this study is juridical-

normative research, which is scientific research 
procedures in finding truth based on the study of legal 
science in terms of normative which is focused on 
analyzing the application of norms in positive law 2,3. 
The approach used is a Comparative Approach, which 
compares the accountability of the Indonesia Government 
with Netherlands and the statutory approach, which 
is used in the contents of legal regulations to examine 
existing problems. Legal research3 is a distinctive 
character of jurisprudence3,4, to address legal issues 
that are studied in this research. In legal research, 
we need a method that is related to the problem to be 
examined. Source and Type of Data Material: Primary 
Data, which is legal material that consists of laws 
and regulations relating to issues raised regarding the 
comparison of government responsibilities in Indonesia 
and Netherlands. Secondary data, namely legal material 
obtained from books, journals, opinions of scholars, 
and symposiums conducted by experts related to issues 
raised in research on comparative accountability of 
governments in Indonesia and Netherlands. Tertiary 
Data, i.e. legal materials that provide meaningful 
instructions or explanations for primary and secondary 
legal materials, such as legal dictionaries in the fields of 
Administrative Law and Constitutional Law.

Finding: Responsibility in the sense of liability is 
defined as accountability which is a translation of liability/
aanspralijkheid, a specific form of responsibility. Peter 
Mahmud Marzuki’s opinion is related with the civil law 
experts’ opinion in the early 20th century, namely JH 
Niewenhuis, said that accountability is an obligation 
to bear compensation as a result of violating the norm. 
Violating actions of these norms can occur due to: first 
the act against the law, secondly the interpretation. 
Furthermore, Nieuwenhuis explained that accountability 
was based on two pillars, namely violation of law 
and error. Referring to Niewenhuis5’s opinion, an 
understanding can be drawn that the accountability can 

occur because First of the Law; it means that a particular 
person/party is declared liable not because of his mistake, 
but he issued because of the provisions of the law. This 
kind of accountability is called a risk liability. The 
primary data used by the Swiss Reinsurance Company 
is compiled by governments or insurance associations in 
individual countries.

Discussion
The concept of this accountability can we examine 

based on Peter Mahmud Marzuki’s opinion. He 
said that the definition of responsibility in the sense 
of liability is defined as accountability which is a 
translation of liability/aanspralijkheid, a specific form 
of responsibility. According to him, the definition of 
accountability refers to the position of a person or legal 
entity deemed to have, to pay a form of compensation 
after a legal event or legal action. A person, for example, 
must pay compensation to another person or legal entity 
for having committed an unlawful act (onrechtmatige 
daad) which causing harm to that person or other legal 
entity. The term of accountability is within the scope 
of private law5,6,7,8. Peter Mahmud Marzuki’s opinion 
is related with the civil law experts’ opinion in the 
early 20th century, namely JH Niewenhuis, said that 
accountability is an obligation to bear compensation as 
a result of violating the norm. Violating actions of these 
norms can occur due to: first the act against the law, 
secondly the interpretation. Furthermore, Nieuwenhuis 
explained that accountability was based on two 
pillars, namely violation of law and error. Referring to 
Niewenhuis5’s opinion, an understanding can be drawn 
that the accountability can occur because First of the 
Law; it means that a particular person/party is declared 
liable not because of his mistake, but he issued because 
of the provisions of the law. This kind of accountability 
is called a risk liability. The second mistake was caused 
by an agreement between the parties that harmed one 
of the parties as regulated in Article 1365 of the Civil 
Code (unlawful acts). This kind of liability is known as 
accountability based on the element of error and in its 
development also because the proof is a liability based 
on the presumption of guilt. The responsibilities and 
accountability of government positions in the public 
sector are outlined in the legislation form (regulation), 
policy regulations (beleidsregel), and state administrative 
decisions (beschikking), as well as factual actions 
(feitelijke hendeling), in the form of government actions 
that are resolved through institutions different courts, 
if the government’s actions cause harm to citizens. 
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According to Toshiro Fuke6,7,8,9, from the historical 
aspect of the development of accountability to the 
state, there are 6 (six) development phases mentioned 
as follows: since the liberation theory, state liability, 
non-authoritative activities, the welfare state, the case of 
compulsory acquisition of property (land in particular), 
and loss/injury that caused by natural distorter. In a broad 
sense, state liability is that the state will compensate for 
any loss that arises and occurs, which is caused directly 
or indirectly, materially or mentally to the citizens, 
as a result of using public authority. Premiums are 
disaggregated into two broad classes: life and property-
liability insurance10,11,12,13

The primary data used by the Swiss Reinsurance 
Company is compiled by governments or insurance 
associations in individual countries. Recognizing the 
different valuation bases adopted in different countries, 
the Swiss Reinsurance Company adjusts the primary 
data to attain consistency. In particular, an attempt 
is made to produce premium figures that are gross 
of reinsurance and gross of commissions14,15. Even 
though such a valuation basis more closely reflects 
the demand for insurance rather than the supply, the 
researcher ensure that data are consistent enough to 
justify the international comparative analysis adopted 
in this paper5,16,17. The definition of criminal liability 
is proposed by Simons as a psychic state so that the 
application of a criminal code from a public and private 
point of view is considered appropriate. Still, according 
to Simons, the basis of responsibility in criminal law is a 
certain psychic circumstance in the person committing a 
criminal act and relationship between the circumstances 
and the deeds that have been done in such a way that 
person can be reproached for doing the deed, So it can 
be deduced that the core of accountability in criminal 
law as proposed by Simons is: the first one, a person 
with psychic or mental condition; and second one about 
the relationship between psychological condition likely 
stress and self esteemand actions17,18,19,29,30. The term 
of Governmental Liability is often interchangeable 
with the term State Liability, for example, JJ Van Der 
Gouw, et al. (1997) entitled Government Liability 
in Netherlands said that both the states, central and 
regional governments, the officer council and other 
subordinates that have governmental duties which are 
classified as legal persons who can be held accountable 
both in civil law and law administration if unlawful 
actions7. Acts of public law (for example in the form 
of dismissal) article 131 were used, according to him 

because the use of Article 839 of the German Civil 
Code which is the personal responsibility of officials 
(official personality) is often unsatisfactory, so that in 
turn can lead to public distrust of the government8. In 
general, the definition of Government Responsibility 
is the compulsory compliance obligation of the state or 
government or government officials or other officials 
who carry out government functions as a result of an 
objection, lawsuit, judicial review, which is submitted 
by a person, the public, a good legal entity through 
court settlement or out of court for fulfillment in the 
form of (a) payment of a sum of money (subsidies, 
compensation, benefits, etc.); (b) issue or cancel/revoke 
a decision or regulation, and (c) other actions that fulfill 
their obligations, for example, to carry out more effective 
and efficient supervision, prevent danger to humans or 
the environment, protect citizens’ property, manage 
and maintain public facilities and infrastructures, 
impose sanctions for violations and so on9,20,21,23. The 
understanding is clear that governmental liability is 
more emphasized on civil and administrative liability, 
while criminal liability is attached to the personal acts of 
the officials concerned, for example, corruption, murder, 
adultery, etc. by criminal provisions. In the context of 
governmental liability, in the field of civil law is generally 
based on an action against the law committed by the 
authorities (onrechmatige overheidsdaad or unlawful 
acts of the government) as determined in Article 1365 
of the Civil Code.

The settlement of this civil action can be done 
through the court or outside the court, namely through 
the ADR mechanism (al: mediation and arbitration) The 
procedure for civil litigation pursuant to Article 1365 of 
the Civil Code is intended for the government to be civilly 
responsible in the form of compensation payments, so it 
must be proven: (a) the government’s actions are against 
the law; (b) truly guilty; (c) the claimant (community/
private legal entity) did indeed suffer a loss; (d) the 
loss is the result of government actions. Governmental 
responsibility in the scope of administrative law is based 
on unlawful acts of the government caused by the actions 
of the government in the form of State Administration 
Decree made in violation/contravention, at first the laws 
and the prevailing regulations, the second is contrary to 
the general principles of good governance as stipulated 
in Law No. 28 of 1999 concerning Administration of a 
Country that is Clean and Free of Corruption, Collusion, 
and Nepotism10,24,25,26,27,28
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Conclusion
The definition of accountability refers to the position 

of a person or legal entity deemed to have, to pay a 
form of compensation after a legal event or action. The 
liability in Indonesia is included as the Government’s 
responsibility, namely as a compulsory compliance 
obligation of the state or government or officials 
government who carry out government functions as a 
result of an objection, suit, judicial review, submitted by 
a person, community, body civil law either through court 
settlement or out of court.
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