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Abstract
Land-use systems are characterized by complex interactions between human decision-makers and their 
rights environment. Mismatches between the scale of human drivers and the impacts of human decisions 
potentially threaten the public rights as a whole. The research is a normative legal research using a statute, 
case, and conceptual approaches. The results show that land for management rights can be used for the 
purposes of conducting their duties or business, and its use can be transferred to third parties with the 
approval of the holder of management right. In fact, transfer of rights and imposition of mortgage rights 
can occur even without the permit of the holder of management right. However, when there is default, 
the creditor experiences obstacles because the National Land Agency rejects to issue a Land Registration 
Certificate without the holder’s permit of management rights, so that collateral cannot be executed. This 
condition results in the failure to fulfill the principles of justice and legal certainty for creditors and debtors. 
This provision should be abolished because it contradicts the principle of justice and legal certainty for the 
parties having an interest in utilizing the management rights land.

Keywords:  Civil Law; Public Rights; Land Rights; Management.

Introduction
Land is a fundamental human need (constitutional 

rights). More important of land for human life, everyone 
will always try to own and control it.1 The population 
continues to grow causes the need for land to increase, 
it can be seen from the development of residential, 
industrial and tourism areas or other needs. Meanwhile, 
the existing land does not increase or permanent, so 
requires the State to regulate it so that the State’s 
objectives in promoting the welfare of the Indonesian 
people can be fulfilled for national development. Land 
is one of the main assets as a medium for implementing 
development to create a just and prosperous society. 
The preamble of the 1945 Constitution affirms one of 
the objectives of the Indonesian namely to establishes 
an Indonesian state government that protects the entire 
Indonesian nation and all Indonesian blood and to 
promote public welfare. It can be seen that one of the 
objectives of the Indonesian State is to promote the 
general welfare and for all Indonesian people.2

In order to ensure legal certainty for individuals 
and legal entities to fulfill business needs and to build 
anything, it is given the right of the land.3 According 
to Van Vollenhoven, the source of State power over 
natural resources (including land) is the State is given 
the authority to regulate everything and it is based on 
its position has the authority to make legal regulations.4 
This land registration will produce registration maps, 
measuring documents for legal certainty including the 
location, boundaries and width, information and the 
subject concerned, right status, as well as anything 
concerns the land and finally issuing a certificate as a 
powerful evidence.5Land right is a right that give the 
authority to use land that is given to a person or legal 
entity. In principle, the purpose of land utilization is to 
fulfill 2 (two) types of needs i.e cultivation and to build 
anything.

In practice, the implementation of management 
rights has experienced significant developments both in 
terms of its regulation and implementation in the field.6 
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Various regulations that regulate the management rights 
are all at the level of implementing regulations, the rules 
governing and their explanations are still separate and 
have not been formed in one law. Management rights 
which include designation, use, period and compensation 
provided that the granting of land rights to third parties 
is conducted by an authorized official based on statutory 
regulations. In juridical context, the position of the third 
party is only the “hitchhiking” party such as the holder 
of temporary land rights due to limited.7

Lending made by a Bank as a financing institution 
should receive legal protection for creditors and 
recipients, as well as for related parties to receive 
protection through a legal guarantee institution for all 
interested parties. In giving credit facilities, requires 
a sufficient credit guarantee economically and good 
in juridical, because the condition of debtor may 
unexpectedly be in a situation of being unable to pay his/
her loan installments (bad credit). If this happens, then 
the guarantee is expected to guarantee the repayment of 
debtor’s credit.

As the legal phenomena as described above, it 
can be seen that stakeholders, including notary and 
the National Land Agency have not implemented 
procedures according to the applicable regulations in 
granting, transferring and binding mortgage rights to 
building use rights on management rights land, due to 
existing regulations is still unclear and not-codified, so it 
does not provide legal protection and legal certainty for 
parties, especially creditors.

Method
The research is a normative legal research using a 

statute, case, and conceptual approaches.8 Data were 
analyzed with descriptive qualitative analysis with 
content analysis. In this study, the authors used the 
qualitative research method, which (in general) generates 
words rather than numbers as data for analysis. The 
approach used is observation and interpretation, which 
makes these phenomena observable. This paper provides 
information on the latest trend in research.9

Selling and Buying a Plot of Land on Management 
Right Land: Insights from Indonesia: The procedure 
for legal actions in transferring (selling, grants, 
exchanging, pledging or collateralizing and others) of 
land located on management rights land is almost same 
as the procedure for buying and selling a plot of land 
on State land.In selling and buying transaction of land 

and/or buildings on State land, the parties, namely the 
seller and the buyer do not need to request approval or 
permit from any party unless otherwise stipulated by 
the legislation. It is different if the land are transferred 
or traded over the land area of management rights, 
stipulated by Article 34 paragraph (7) jowith Article 54 
paragraph (9) Government Regulation No. 40 of 1996 
concerning Business Use Rights, Building Use Rights 
and Land Use Rights before the selling and buying of 
land use rights for building on management rights land, 
the parties especially the seller are required to apply 
for a permit from the holder of the management rights 
concerned.

As a follow-up to the request, the holder of the 
management right has the right to issue or reject a permit 
or recommendation as a form of approval or rejection 
of the transfer of land and/or buildings to other parties. 
Permits or recommendations are addressed to the 
person concerned, the land-owner. However, sometimes 
when a management right holder gives a permit or 
recommendation to the Head of the National Land 
Agency to continue to registration of names change in 
the documents or certificates of land as traded.

The permits or recommendations by holder 
of management rights are a real reflection of the 
implementation of part of the authority of the State’ 
Controlling Rights. In the process of issuing permits 
or recommendations, the holders of the management 
rights refer to the terms and conditions set by the holder 
of the management rights and refer to the contents of 
the agreed land use surrender agreements as a basis for 
consideration in the framework of granting permits or 
recommendations.1

Each holder of management rights has its own 
policies, terms and conditions. They have different 
administrative management procedures for the land 
that is controlled with a management right, including 
the procedure for transferring land rights or assigning 
them. If the transfer of land will result in inconsistent 
with the function of land designation and use other than 
the stipulated provisions or policies, the holder of the 
management right may reject the application for a permit 
or recommendation for transfer of the land.

Permits or recommendations for the transfer (selling 
and buying) of land and/or buildings on management 
rights are used as tools or instruments to do supervisory 
(control) function which is the duty and authority of the 
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holder of the management rights concerned over land use 
by third parties.10 Through a permit or recommendation 
agency, the holder of the management right can monitor 
and prevent parts of management rights land that violate 
government provisions and policies.

One of the requirements for the transfer (selling and 
buying) of land and/or buildings on management rights 
land is to pay the management money concerned. The 
holders of management rights are authorized to charge 
administrative fees from holders of land rights on 
management rights land. The amount of administrative 
fee is determined based on the full policy by the holder 
of the management right concerned and notified to the 
applicant in the permit or recommendation or notified 
separately.

The Fulfillment of Prudential Banking Principles 
as an Ideal Model for Protecting Public Rights to 
Land: Based on banking principles,credit or financing 
as provided by banks contains an element of risk, so 
that in its implementation the bank must considers the 
principles of credible credit.11 These principles are to 
prevent or reduce the occurrence of risk, therefore the 
banking sector is required to implement prudential 
banking principles. The term prudent relates to the 
supervision and bank management.12 The principle of 
prudent requires banks to always be careful in conduct 
their business activities, meaning that they must always 
be consistent in implementing laws and regulations in 
the banking sector based on professionalism and good 
faith.13

The principle of prudence or also known as the 
prudential banking principle is an important principle 
in the practice of banking in Indonesia so that it must 
be applied or implemented by banks in conduct their 
business activities.14 Also, banks are required to be able 
to design a good legal relationship with prospective 
debtors, so as to create good working synergy between 
creditors and debtors. If the debtor is declared in default, 
the bank can easily execute the collateral given by the 
debtor based on the design of the legal relationship that 
has been previously made. Thus, collateral in their credit 
is a powerful means of securing credit.15

The process of granting credit decisions includes 
credit initiatives and applications, followed by 
credit analysis and evaluation, credit negotiations, 
recommendations for granting credit decisions, credit 
agreements, binding credit collateral, documentation 

and credit administration, credit disbursement approval 
and credit monitoring also against risks that may arise, 
so as to anticipate by taking measures as protection, 
legal aspects that strengthen the position of the bank, 
as well as looking for various alternatives to save 
credit repayments. Especially in this research regarding 
Building Use Rights, it is necessary to analyze the 
collateral that will be used as credit guarantees.

Generally, legal theory states that the act of 
transferring rights can only be done by legal subjects 
against legal objects that are privately owned as well.16 
Because the legal relationship between the subject and the 
object in the management rights is more public in nature, 
the legal act of transferring rights (transferring rights 
directly to another legal subject) is legally prohibited.17 
If there is an intention to terminate the legal relationship 
between management rights from the legal subject to 
another legal subject, that intention is only possible 
through waiving the right. Especially for investment 
needs, local governments may apply for management 
rights to cooperate with investors or third parties. Such 
management rights can be issued after a certificate is 
issued which states that the land or land concerned is a 
management right for the agency concerned.

Such management rights can be utilized by 
management rights holders including the private sector 
for or for commercial purposes. One of the forms is by 
granting Building Use Rights on land under management 
rights which according to regulations regulates the period 
of time and other related matters. Management rights 
are assets of state assets, for the guarantee of Building 
Use Rights on the land of the management rights that 
the guarantee is done by the holder of the Building 
Use rights on the land. The management rights are the 
Building Use Rights not on the land concerned, so that 
the provisions related to the prohibition of guaranteeing 
state assets can be avoided.

Get legal protection is the hope of every legal subject 
in an agreement. Legal protection is a protection of the 
rights and obligations of a person where a protection is 
provided to legal subjects in the form of legal instruments, 
both preventive and repressive in nature. As a preventive 
measure, creditors must also conduct credit supervision 
where the bank must monitor the use of credit, whether 
the use is in accordance with the provisions. In addition, 
periodic visits are also held, as well as warnings if the 
credit being extended has problems. Supervision must 
also be done over the period of guarantee for Building 
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Use Rights so that it does not expire before the credit 
period. At this stage of supervision, it can be seen that 
credit quality or what is commonly referred to as earning 
asset quality.

Conclusion
Land for management rights can be used for the 

purposes of conducting their duties or business, and its 
use can be transferred to third parties with the approval 
of the holder of management right. In fact, transfer of 
rights and imposition of mortgage rights can occur even 
without the permit of the holder of management right. 
However, when there is default, the creditor experiences 
obstacles because the National Land Agency rejects 
to issue a Land Registration Certificate without the 
holder’s permit of management rights, so that collateral 
cannot be executed. This condition results in the failure 
to fulfill the principles of justice and legal certainty for 
creditors and debtors. A judicial review is required of 
Government Regulation No. 40 of 1996 which stipulates 
that the transfer of Building Use Rights on management 
rights land requires prior permit. This provision should 
be abolished because it contradicts the principle of justice 
and legal certainty for the parties having an interest in 
utilizing the management rights land.
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